
Oral Argument Not Yet Scheduled

IN THE

United States Court of Appeals
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 07-5347

MENACHEM BINYAMIN ZIVOTOFSKY, 
by his parents and guardians, ARI Z. 
and NAOMI SIEGMAN ZIVOTOFSKY,

Plaintiff-Appellant,
—v.—

THE SECRETARY OF STATE,
Defendant-Appellee.

ON REMAND FROM THE UNITED STATES SUPREME COURT

BRIEF OF THE ZIONIST ORGANIZATION OF AMERICA
AS AMICUS CURIAE IN SUPPORT OF PLAINTIFF-APPELLANT

d

SUSAN B. TUCHMAN

ZIONIST ORGANIZATION OF AMERICA

Jacob and Libby Goodman ZOA House
4 East 34th Street
New York, New York 10016
(212) 481-1500

DAVID I. SCHOEN

Counsel of Record
2800 Zelda Road, Suite 100-6
Montgomery, Alabama 36106
(334) 395-6611

Attorneys for Amicus Curiae 
Zionist Organization of America



 i

CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES 

 Pursuant to Circuit Rule 28(a)(1), amicus curiae Zionist Organization of 

America certifies the following: 

Parties and Amici 

Except for the following, all parties, intervenors, and amici appearing before 

the district court and in this Court are listed in the Brief for Appellant Menachem 

Binyamin Zivotofsky, by his parents and guardians Ari Z. and Naomi Siegman 

Zivotofsky. 

 Amicus Curiae:  Amicus Curiae is the Zionist Organization of America.  

 Rulings Under Review   

 References to the rulings at issue appear in the Brief for Appellant 

Menachem Binyamin Zivotofsky, by his parents and guardians Ari Z. and Naomi 

Siegman Zivotofsky. 

 Related Cases 

 Related cases appear in the Brief for Appellant Menachem Binyamin 

Zivotofsky, by his parents and guardians Ari Z. and Naomi Siegman Zivotofsky. 



 ii

 
CERTIFICATE PURSUANT TO CIRCUIT RULE 29 

 Pursuant to Circuit Rule 29(d), counsel for amicus curiae Zionist 

Organization of America certify that the information provided in our brief is not, to 

our knowledge, provided by either party or by any other amicus in the Court and 

was similarly, to our knowledge, not provided by either party or any other amicus 

in the briefs filed in the U.S. Supreme Court.   

 
Dated:  July 27, 2012 



 iii

 
CORPORATE DISCLOSURE STATEMENT  

 Pursuant to Federal Rule of Appellate Procedure 26.1 and Circuit Rule 26.1, 

the Zionist Organization of America states that it is a non-profit corporation 

dedicated to protecting the rights of the Jewish people, promoting the safety and 

security of Israel, and strengthening the bond between the United States and Israel.  

There is no parent company or any publicly held company with a 10% or greater 

ownership interest in the Zionist Organization of America. 

 In compliance with Federal Rule of Appellate Procedure 29(a) and Circuit 

Rule 29(b), the Zionist Organization of America obtained the consent of the parties 

to file this brief. 

 

 

 

 

 

 

 

 

 



 iv

 

TABLE OF CONTENTS 

PAGE

CERTIFICATE AS TO PARTIES, RULINGS,  
AND RELATED CASES . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  i 

CERTIFICATE PURSUANT TO CIRCUIT RULE 29 . . . . . . . . . . . . . . . .  ii 

CORPORATE DISCLOSURE STATEMENT. . . . . . . . . . . . . . . . . . . . . . . . .  i i i  

TABLE OF AUTHORITIES . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  v i  

STATEMENT OF IDENTITY, INTEREST IN CASE, 
AND SOURCE OF AUTHORITY . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 

STATEMENT OF AUTHORSHIP AND 
FINANCIAL CONTRIBUTIONS. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2 

SUMMARY OF ARGUMENT . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  3  

ARGUMENT. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  4  

I. The Statute Cannot be Said to Impermissibly Infringe on the 
President’s Power to Recognize Foreign Sovereigns When 
Departments and Agencies in the Executive Branch Routinely 
Refer to Jerusalem as Part of Israel. . . . . . . . . . . . . . . . . . . . . . . . . . .  4  

A. The Department of Justice’s References to 
“Jerusalem, Israel” . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  5  

B. The Department of Defense’s References to 
“Jerusalem, Israel” . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  8  

C. The Department of Health and Human Services’ 
References to “Jerusalem, Israel” . . . . . . . . . . . . . . . . . . . . . . . . .  1 0  



PAGE 

 v

D. The Department of Homeland Security’s References 
to “Jerusalem, Israel” . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 1  

E. The Department of the Treasury’s References 
to “Jerusalem, Israel” . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 2  

F. The Department of Commerce’s References 
to “Jerusalem, Israel” . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 4  

G. The U.S. Environmental Protection Agency’s 
References to “Jerusalem, Israel” . . . . . . . . . . . . . . . . . . . . . . . . .  1 5  

H. The Department of State’s References 
to “Jerusalem, Israel” . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 6  

I. The Executive Office of the President’s References 
to “Jerusalem, Israel” . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2 1  

II. Birthplace Listings on the Passports of Americans Born Abroad 
Do Not Always Reflect A Country’s U.S.-Recognized Sovereignty 
Over an Area, and May Even Ignore Such Sovereignty to 
Accommodate Passport Applicants’ Personal Preferences. . . . .  2 3  

CONCLUSION. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2 6  

CERTIFICATE OF COMPLIANCE . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2 7  

CERTIFICATE OF SERVICE . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2 8  

ADDENDUM 



PAGE 

 vi

TABLE OF AUTHORITIES 

PAGE 

Cases 

Odenheimer v. United States Department of State,  
No. 03-CV-02048-GK (D.D.C. filed Oct. 3, 2003) . . . . . . . . . . . . . . . .  2  

Zivotofsky ex rel. Zivotofsky v. Secretary of State,  
2004 WL 5835212 (D.D.C. Sept. 7, 2004) . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2  

 
Statutes 

Foreign Relations Authorization Act, Fiscal Year 2003, Pub. L. 
No. 107-228, 116 Stat. 1350 (2002) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1  

Rules 

District of Columbia Circuit Rule 26 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  i i i  

District of Columbia Circuit Rule 28 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  i  

District of Columbia Circuit Rule 29 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ii, iii 

Federal Rule of Appellate Procedure 26 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  i i i  

Federal Rule of Appellate Procedure 29 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  iii, 2 

Administrative Materials 

U.S. Department of State, Foreign Affairs Manual (Passport Services), 
7 FAM 1300 et seq.,    available at 
http://www.state.gov/m/a/dir/regs/fam/07fam/c22714.htm 6 . . . . . . 24, 25 

Documents from the Web Sites of the Executive Branch 

Executive Office of the President, Official White House Photos, 
http://www.whitehouse.gov/photos-and-video/photogallery/vice-
president-and-dr-biden-middle-east . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2 2  

 



PAGE 

 vii

U.S. Citizenship and Immigration Services, Administrative Appeals 
Office’s Decision on Application for Certificate of Citizenship, 
Mar. 30, 2007, 
http://www.uscis.gov/err/E6%20-
%20Applications%20for%20Certificates%20of%20Naturalization 
%20or%20Repatriation/Decisions_Issued_in_2007/Mar302007_ 
01E6323.pdf . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 1  

U.S. Department of Commerce, International Trade Administration,  Featured 
Trade Event on Feb. 20-24, 2011, http://trade.gov/publications/ita-
newsletter/1110/clean-tech- 
health-care-mission.asp . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 4  

U.S. Department of Commerce, Remarks of Assistant Secretary 
Strickling at the 32nd International Conference of Data Protection 
and Privacy Commissioners, Oct. 27, 2010,  
http://www.ntia.doc.gov/print/speechtestimony/2010/remarks- 
assistant-secretary-strickling-32nd-international-conference- 
data-prote . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 4  

U.S. Department of Defense, Financial Management Regulation, 
Vol. 7A, Ch. 17,  Special Pay, Hardship Duty, Aug. 2004, 
http://comptroller.defense.gov/fmr/07a/07aarch/07a_17_ 
200408.pdf . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  9 

U.S. Department of Defense, Memorandum Regarding Hardship Duty 
Location Pay dated Oct. 25, 2001, and attached revisions to Ch. 17 
of the Defense Financial Management Regulation, Vol. 7A, 
http://comptroller.defense.gov/fmr/07a/07aic35-01.pdf . . . . . . . . . . .  9  

U.S. Department of Defense, Military Compensation, Hardship Duty 
Pay (HDP), http://militarypay.defense.gov/pay/hdp.html . . . . . . . . .  9  

U.S. Department of Defense News Photos, July 27, 2009, 
http://www.defense.gov/photos/newsphoto.aspx?newsphotoid= 
11512 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 0  

U.S. Department of Defense News Photos, Feb. 15, 2010, 
http://www.defense.gov/photos/newsphoto.aspx?newsphotoid= 
12277 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 0  

U.S. Department of Defense Release, Contracts for Aug. 29, 2001, 
http://www.defense.gov/contracts/contract.aspx? 
contractid-2093 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  8  



PAGE 

 viii

U.S. Department of Defense Release, Contracts for July 31, 2009,  
http://www.defense.gov/Contracts/Contract.aspx? 
ContractID=4084 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  9  

U.S. Department of Defense Release, Contracts for Feb. 27, 2012, 
http://www.defense.gov/contracts/contract.aspx? 
contractid=4734 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  9  

U.S. Department of Defense, Table 1. Joint Meritorious Unit  
Award – Approved DoD Activities, 
http://prhome.defense.gov/RFM/MPP/OEPM/docs/Approved 
%20JMUAs%20-%20Updated%20April%202012%20v1.pdf . . . . .  8  

U.S. Department of Homeland Security, Office of Inspector General, 
Information Sharing on Foreign Nationals:  Overseas Screening 
(Redacted),Apr. 2011, 
http://www.dhs.gov/xoig/assets/mgmtrpts/OIGr_11-68 
_Apr11.pdf . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 2  

U.S. Department of Justice, Office for Victims of Crime, 
International Terrorism Victim Expense Reimbursement 
Program Report to Congress (2009),  
http://www.ojp.usdoj.gov/ovc/intdir/itverp/pdf/ITVERP_2009_ 
ReporttoCongress.pdf . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  6  

U.S. Department of Justice, Office for Victims of Crime,  
U.S. Department of Justice Designated Terrorism Incidents 
for ITVERP,   
http://www.ojp.usdoj.gov/ovc/intdir/itverp/terrorist_events.html .  6  

U.S. Department of Justice, Office of Justice Programs,  
“About Us,”http://www.ojp.usdoj.gov/about/about.htm . . . . . . . . . . .  5  

U.S. Department of Justice/Office of the Inspector General, 
Special Report, Bombs in Brooklyn:  How the Two Illegal 
Aliens Arrested for Plotting to Bomb the New York Subway 
Entered and Remained in the United States (Mar. 1998),  
http://www.justice.gov/oig/special/9803/ . . . . . . . . . . . . . . . . . . . . . . . . .  7  

U.S. Department of State, Bureau of Resource Management, 
Department of State Locations, FY 2002 Performance and Accountability 
Report, http://www.state.gov/s/d/rm/rls/perfrpt/2002/html/19200.htm 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 7  



PAGE 

 ix

U.S. Department of State, Bureau of Resource Management, 
FY 2003 Performance and Accountability Report, Dec. 2003,   
http://www.state.gov/s/d/rm/rls/perfrpt/2003/html/29446.htm. . . . .  1 7  

U.S. Department of State, Embassy Security, Construction, 
and Maintenance,  
http://www.state.gov/documents/organization/181119.pdf . . . . . . . .  1 9  

U.S. Department of State, Employee Consultation Service: 
Supporting Employees and Families, 
http://www.state.gov/documents/organization/172761.pdf . . . . . . . .  1 8  

U.S. Department of State, Office of the Coordinator for 
Counterterrorism,  Country Reports on Terrorism 2009,  
Aug. 5, 2010, http://www.state.gov/s/ct/rls/crt/2009/140900.htm .  1 7  

U.S. Department of State, Office of Protocol, Gifts to 
Federal Employees from Foreign Government Sources 
Reported to Employing Agencies in Calendar Year 2001, 
Federal Register, Vol. 67, No. 140, July 22, 2022, 
http://www.state.gov/documents/organization/120688.pdf . . . . . . . .  1 8  

U.S. Department of State, Secretary of State Hillary Rodham Clinton’s 
Remarks with Israeli Prime Minister Ehud Olmert, Mar. 3, 2009,  
http://www.state.gov/secretary/rm/2009a/03/119965.htm . . . . . . . . .  1 9  

U.S. Department of State, State Magazine, May 1999, 
http://www.state.gov/documents/organization/191089.pdf . . . . . . . .  1 8  

U.S. Department of State, Table XIX, Nonimmigrant Visas Issued by 
Issuing Office (Including Border Crossing Cards) Fiscal Years 
1992-2010,  
http://www.travel.state.gov/pdf/MultiYearTableXIX.pdf . . . . . . . . .  1 8  

U.S. Department of the Treasury, Alcohol and Tobacco Tax and Trade 
Bureau, Wine Appellations of Origin, 
 http://www.ttb.gov/appellation/ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 2  

U.S. Department of the Treasury, Alcohol and Tobacco Tax and Trade 
Bureau, Authorized Wine Appellations of Origin,  
http://www.ttb.gov/appellation/israel.pdf . . . . . . . . . . . . . . . . . . . . . . . . .  1 3  



PAGE 

 x

U.S. Department of the Treasury, Daily Treasury Guidance for Tuesday, 
 January 24, 2012, http://www.treasury.gov/press-center/daily-
guidance/Pages/01242012.aspx . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 4  

U.S. Department of the Treasury, Press Center, Treasury Deputy 
Secretary Stuart E. Eizenstat Remarks at the Van Leer Forum  Jerusalem, 
Oct. 31, 1999, http://www.treasury.gov/press-center/press-
releases/Pages/ls190.aspx . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 3  

U.S. Department of the Treasury, Press Center, Assistant Secretary 
Glaser to visit Saudi Arabia, Kuwait, Qatar, Israel, and the U.A.E., 
May 2, 2012, http://www.treasury.gov/press-center/media-
advisories/Pages/05022012.aspx. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 4  

U.S. Drug Enforcement Administration, DEA fugitive on  
“Wanted List,”  
http://www.justice.gov/dea/fugitives/miami/jaber.htm . . . . . . . . . . . .  7  

U.S. Food and Drug Administration, Clinical Investigator 
Inspection Search, 
http://www.accessdata.fda.gov/scripts/cder/CLIIL/index.cfm?fuseaction=
Browse.Browse&NameFirstLetter=G&StartRow=201&SortField=LastNa
me&SortRequest=0. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10, 11 

U.S. Food and Drug Administration, Clinical Investigator Inspection 
Search, 
http://www.accessdata.fda.gov/scripts/cder/CLIIL/index.cfm?fuseaction=
Browse.Browse&NameFirstLetter=Z&SortField=CountryCode&SortRequ
est=1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 1  

The White House, “Champions of Change,” 
http://www.whitehouse.gov/champions/peace-corps/ 
adrienne-fagler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2 2  

Other Sources 

Daniel Halper, White House Cleanses Israel from Website, Aug. 9, 2011, 
http://www.weeklystandard.com/blogs/white-house-cleanses-israel-
website_588127.html . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2 1  

 

 



PAGE 

 xi

Adam Kredo, Solving the White House Photo Mystery Over  
“Jerusalem, Israel,” Aug. 16, 2011,  
http://www.jta.org/news/article-print/2011/08/16/3089002/solving-the-
white-house-photo-mystery-over-jerusalem-
israel?TB_iframe=true&width=750&height=500. . . . . . . . . . . . . . . . . . .  5, 21 



 1

STATEMENT OF IDENTITY, INTEREST IN CASE, AND SOURCE OF 
AUTHORITY 

 
Amicus curiae is the Zionist Organization of America (ZOA), the oldest and 

one of the largest pro-Israel organizations in the United States.  Since its founding 

in 1897, the ZOA has advocated for the safety and security of Israel as the 

homeland of the Jewish people, with Jerusalem as Israel’s eternal and undivided 

capital.   

Given its mission, the ZOA supports upholding and enforcing the law at 

issue in this case – Section 214(d) of the Foreign Relations Authorization Act for 

2003, Pub. L. No. 107-228, 116 Stat. 1350 (2002) (the “Statute”) – which gives 

American citizens born in Jerusalem the right to have “Israel” listed as their 

birthplace on their passports, certifications of nationality, and registrations of birth.  

Some ZOA members have a personal stake in the enforceability of the Statute.  

They were born in Jerusalem or are the parents or legal guardians of children born 

in Jerusalem, and they wish to exercise their right to identify themselves or their 

children as American citizens born in Israel.  

Enforcing the Statute is of such importance to the ZOA that in 2003, at or 

about the time that Menachem Binyamin Zivotofsky filed his lawsuit, the ZOA 

filed its own action against the U.S. Department of State and the Secretary of State 

on behalf of another American citizen born in Jerusalem, whose request to have 

“Israel” listed as his birthplace on his passport and registration of birth had also 
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been denied.  Odenheimer v. United States Department of State, No. 03-CV-

02048-GK (D.D.C. filed Oct. 3, 2003).  The Zivotofsky and Odenheimer cases 

were consolidated by the district court and eventually dismissed.  Zivotofsky ex rel. 

Zivotofsky v. Secretary of State, 2004 WL 5835212 (D.D.C. Sept. 7, 2004). 

By the time the district court issued the decision to dismiss, the ZOA had 

withdrawn from the Odenheimer case for reasons unrelated to its merits, and the 

Odenheimer case was terminated on September 16, 2004.  Nevertheless, the ZOA 

has maintained an unwavering interest in ensuring that the Statute is upheld and 

enforced – including submitting an amicus curiae brief in support of Zivotofsky 

when this case was before the U.S. Supreme Court – so that American citizens 

born in Jerusalem, the capital of the State of Israel, may have “Israel” designated 

as their birthplace on their passports and other official documents, if they so 

request.    

STATEMENT OF AUTHORSHIP AND FINANCIAL CONTRIBUTIONS 
 

 Pursuant to Federal Rule of Appellate Procedure 29(c)(5), the ZOA states 

that (1) its counsel authored this brief in its entirety; (2) the ZOA funded the 

preparation and submission of the brief; and (3) no other person – other than the 

ZOA, its members and its counsel – contributed money intended to fund preparing 

and submitting this brief.   
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SUMMARY OF ARGUMENT 
 

Departments and agencies in the Executive branch of the United States 

government – including the State Department – have routinely referred to 

Jerusalem as part of the State of Israel, without any evident impact on the 

President’s powers.  It is thus difficult to conceive of how enforcing the Statute to 

permit Jerusalem-born American citizens to list “Israel” on their passports would 

have any such impact.   

In certain circumstances, the State Department will defer to U.S. citizens’ 

personal preferences as to how their birthplace should be recorded on their 

passports when they are born abroad.  For example, for American citizens born in 

Tel Aviv, Haifa, or other areas in the U.S.-recognized sovereign State of Israel, the 

State Department will disregard Israel’s sovereignty – and the Department’s own 

“general rule” to list the country with present sovereignty over the area of the birth 

– and instead honor a citizen’s request not to have “Israel” recorded as their 

birthplace.  It is thus arbitrary and irrational for the State Department to contend 

that it cannot honor the preferences of Americans born in Jerusalem who want to 

identify with Israel by having it listed as their birthplace on their passports.     
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ARGUMENT 
 

I. The Statute Cannot be Said to Impermissibly Infringe on the 
      President’s Power to Recognize Foreign Sovereigns When Departments    
      and Agencies in the Executive Branch Routinely 
      Refer to Jerusalem as Part of Israel 

 
The notion that enforcing the Statute – which would permit American 

citizens to have “Israel” recorded as their birthplace on their passports and other 

official documents – would impermissibly infringe on the President’s foreign 

policy powers under the Constitution is difficult to defend in light of the 

Executive’s own conduct when it comes to Jerusalem.  For years, departments and 

agencies throughout the Executive branch of the United States government – 

including the U.S. Department of State – have routinely referred to Jerusalem as 

part of the State of Israel.  Even the White House has referred to Jerusalem as part 

of Israel.  There is no evidence that any of these actions have impinged on the 

President’s powers.  It is thus difficult to conceive of how listing “Israel” on the 

passport of an American citizen born in Jerusalem would infringe on those powers. 

In an amicus curiae brief filed in this case last August with the U.S. 

Supreme Court, the ZOA provided many examples of the Executive Branch 

referring to Jerusalem as part of Israel, including “Official White House photos” on 

the White House’s Web site.  After news reports revealed these “Jerusalem, Israel” 

references, many (but not all) of them were altered:  Photos and documents that 

once said “Jerusalem, Israel” were changed to read “Jerusalem” only, with the 
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references to “Israel” eliminated.  See, e.g., Adam Kredo, Solving the White House 

Photo Mystery Over “Jerusalem, Israel,” Aug. 16, 2011, 

http://www.jta.org/news/article-print/2011/08/16/3089002/solving-the-white-

house-photo-mystery-over-jerusalem-

israel?TB_iframe=true&width=750&height=500. 

Described below are the many examples of how the Executive has routinely 

referred to Jerusalem as part of Israel.  Also described are U.S. government 

documents that – at least until August 2011, when the ZOA filed its amicus brief 

with the Supreme Court – had referred to “Jerusalem, Israel,” but have since been 

changed to read as “Jerusalem” only.  For the Court’s convenience, copies of these 

documents before they were altered are attached in an addendum to this brief 

(denoted hereafter as “Add.”).   

A. The Department of Justice’s References to “Jerusalem, Israel” 
 

The Justice Department’s Office of Justice Programs (OJP) helps to 

“identify the most pressing crime-related challenges confronting the justice system 

and to provide information, training, coordination, and innovative strategies and 

approaches for addressing these challenges.”  

http://www.ojp.usdoj.gov/about/about.htm.  There are several components to the 

OJP, one of which is the Office for Victims of Crime. 
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In 2009, the Office for Victims of Crime issued a Report to Congress – 

entitled “International Terrorism Victim Expense Reimbursement Program” – 

which presented detailed data and statistical information on the program’s 

activities from June 2007 through August 2008.  

http://www.ojp.usdoj.gov/ovc/intdir/itverp/pdf/ITVERP_2009_ReporttoCongress.p

df.  The Report lists incidents that have been designated as acts of terrorism by the 

Assistant Attorney General for National Security, so that victims of international 

terrorism and their families can be reimbursed for the expenses they have incurred 

as a direct result of a terrorist act. 

In three tables set forth in the Report, the Office for Victims of Crime 

identified two terrorism incidents as having occurred in “Jerusalem, Israel” and 

provided this information to Congress.  See id. pp. 8, 9, 23 (emphasis added).   

In 2010 and 2011, the Office for Victims of Crime designated additional 

incidents as acts of terrorism.  Included on the list were terrorism incidents that 

were designated as far back as July 27, 2007.  These designations may be found at 

http://www.ojp.usdoj.gov/ovc/intdir/itverp/terrorist_events.html. 

At least until August 2011, the Office for Victims of Crime identified 14 

incidents on this list as having occurred in “Jerusalem, Israel.”  See Add. 1 

(emphasis added).  An additional incident was even more specifically described as 

having occurred in “East Jerusalem, Israel.”  Id. (emphasis added).  The Office 
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for Victims of Crime identified another incident as having occurred in “West 

Jerusalem, Israel.”  Id. (emphasis added). 

But sometime in or after August 2011, these designations were altered.  The 

Office for Victims of Crime now identifies these incidents as having occurred in 

“Jerusalem” only; “Israel” has been eliminated.  See 

http://www.ojp.usdoj.gov/ovc/intdir/itverp/terrorist_events.html.   

 Other “Jerusalem, Israel” references have not been disturbed.  For example, 

the U.S. Drug Enforcement Administration (DEA) in the Justice Department posts 

a “most wanted” list of DEA fugitives, including a photo and other identifying 

information about each fugitive.  The DEA identified one fugitive, wanted for an 

alleged federal drug violation, as having a “POB” (place of birth) in “Jerusalem, 

Israel.”  http://www.justice.gov/dea/fugitives/miami/jaber.htm (emphasis added).     

In March 1998, the Justice Department’s Office of the Inspector General 

(OIG) issued a “Special Report” entitled “Bombs in Brooklyn:  How the Two 

Illegal Aliens Arrested for Plotting to Bomb the New York Subway Entered and 

Remained in the United States.”  http://www.justice.gov/oig/special/9803/.  In its 

discussion of one of the aliens, the OIG noted that the alien “applied at the U.S. 

Consular Office in Jerusalem, Israel, for a visa to travel through the United States 

to Ecuador.”  Id. p. 6 (emphasis added).       
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B. The Department of Defense’s References to “Jerusalem, Israel” 
 

The Department of Defense published a table of approved Joint Meritorious 

Unit Awards.  The awards are listed by Department of Defense activity and the 

inclusive dates.  The Department identified one activity as “HQ, U.S. Military 

Observer Group, U.N. Truce Supervision Organization, Jerusalem, Israel” from 

June 5, 1982-June 5, 1983. 

http://prhome.defense.gov/RFM/MPP/OEPM/docs/Approved%20JMUAs%20-

%20Updated%20April%202012%20v1.pdf (emphasis added). 

The Defense Department issues releases describing the contracts that have 

been awarded.  One such release, dated August 29, 2001, includes a description of 

an Air Force contract awarded to BAE Systems, in Austin, Texas.  The Department 

of Defense noted in this release that “Rokar International Limited will perform this 

work in Jerusalem, Israel (80%) and other locations.”  

http://www.defense.gov/contracts/contract.aspx?contractid-2093 (emphasis added).   

Another Defense Department release describing contracts that have been 

awarded again designated Jerusalem as part of Israel.  Issued on July 31, 2009, the 

release details a Navy contract awarded to General Microwave, D/B/A Herley 

Farmingdale, noting that the “[w]ork will be performed in Jerusalem, Israel, and 

is expected to be completed in July 2014.”  
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http://www.defense.gov/Contracts/Contract.aspx?ContractID=4084  

(emphasis added). 

A more recent Defense Department release again acknowledged Jerusalem 

as part of Israel.  Issued on February 27, 2012, the release describes a contract 

awarded to Herley New York, Syosset, NY, noting that “[w]ork will be performed 

in Jerusalem, Israel (90 percent) . . . .” 

http://www.defense.gov/contracts/contract.aspx?contractid=4734  

(emphasis added). 

Military service members are paid additional compensation for “hardship 

duty” when they are “assigned to locations where living conditions are 

substantially below those conditions in the continental U.S.”  

http://militarypay.defense.gov/pay/hdp.html.   

According to the Defense Department, hardship duty location pay has been 

authorized for service members in designated areas in Israel, specifically including 

Jerusalem.  See 

http://comptroller.defense.gov/fmr/07a/07aarch/07a_17_200408.pdf p. 17-10 

(Aug. 2004); http://comptroller.defense.gov/fmr/07a/07aic35-01.pdf p. 17-8 (Oct. 

2001) (emphasis added).  

On the Defense Department’s Web site, a photo is posted depicting 

Secretary of Defense Robert M. Gates and Israeli Defense Minister Ehud Barack 
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holding a joint press conference on July 27, 2009.  

http://www.defense.gov/photos/newsphoto.aspx?newsphotoid=11512.  A second 

photo depicts Chief of Israeli Defense Forces Lt. Gen. Gabi Ashkenazi and 

Chairman of the Joint Chiefs of Staff Adm. Mike Mullen at Yad Vashem on 

February 15, 2010. 

http://www.defense.gov/photos/newsphoto.aspx?newsphotoid=12277. 

The Defense Department identified both photos as having been taken in 

“Jerusalem, Israel.”  

http://www.defense.gov/photos/newsphoto.aspx?newsphotoid=11512; 

http://www.defense.gov/photos/newsphoto.aspx?newsphotoid=12277  

(emphasis added). 

C. The Department of Health and Human Services’ References to 
“Jerusalem, Israel” 
 

The U.S. Food and Drug Administration (FDA), an organization within the 

Department of Health and Human Services, issued a Clinical Investigator 

Inspection List for investigational new drug studies. The list includes each 

investigator’s name, address and inspection information.  The FDA designated at 

least two investigators on the list as being located at medical facilities in 

“Jerusalem, Israel.”  

http://www.accessdata.fda.gov/scripts/cder/CLIIL/index.cfm?fuseaction=Browse.B

rowse&NameFirstLetter=G&StartRow=201&SortField=LastName&SortRequest=
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0 (investigator is Ari Zimran, MD); 

http://www.accessdata.fda.gov/scripts/cder/CLIIL/index.cfm?fuseaction=Browse.B

rowse&NameFirstLetter=Z&SortField=CountryCode&SortRequest=1 

(investigator is Dina Ben-Yehuda, MD). 

D. The Department of Homeland Security’s References to “Jerusalem, 
Israel” 
 

The U.S. Citizenship and Immigration Services is part of the U.S. 

Department of Homeland Security.  On March 30, 2007, the U.S. Citizenship and 

Immigration Services’ Administrative Appeals Office issued a decision on an 

appeal of the denial of an application for a certificate of citizenship.  In the 

decision, the Chief of the Administrative Appeals Office referred to the Consul of 

the United State of America as being located in “Jerusalem, Israel.”  

http://www.uscis.gov/err/E6%20-

%20Applications%20for%20Certificates%20of%20Naturalization%20or%20Repa

triation/Decisions_Issued_in_2007/Mar302007_01E6323.pdf p.3 (emphasis 

added).   

In April 2011, the Office of Inspector General in the Department of 

Homeland Security issued a report called “Information Sharing on Foreign 

Nationals:  Overseas Screening.”  The report describes a legislatively mandated 

Visa Security Program that assists the State Department’s effort to screen and vet 

visa applicants. 
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When the ZOA submitted its amicus brief to the Supreme Court last August, 

the report noted that U.S. Immigration and Customs Enforcement established visa 

security units in 2010 in “Tel Aviv and Jerusalem, Israel . . . .”  See Add. 5, p. 44 

n.31 (emphasis added).1  

The report has since been altered.  It now states that units were added in “. . . 

Tel Aviv, Israel, Sanaa, Yemen, and Jerusalem . . . .”   

http://www.dhs.gov/xoig/assets/mgmtrpts/OIGr_11-68_Apr11.pdf  p. 44 n.31.  The 

reference to Jerusalem as part of Israel has been eliminated.   

The ZOA has copies of Certificates of Citizenship issued on May 2, 2011, 

by the Department of Homeland Security, to three siblings whose Israeli birth 

certificates reflect that they were born in Jerusalem.  The Certificates identify each 

sibling’s “country of birth” as “Israel,” and record their residential address as being 

in “Jerusalem, Israel” (emphasis added).  See Add. 11 (some personally 

identifiable information has been redacted).   

E. The Department of the Treasury’s References to “Jerusalem, Israel” 
 

The Treasury Department’s Alcohol and Tobacco Tax and Trade Bureau 

provides information about authorized wine appellations, both in the United States 

and in foreign countries.  See http://www.ttb.gov/appellation/.  On the list for 

                                                            
1 Due to the length of the report, only the introductory pages and the relevant page 
showing the reference to “Jerusalem, Israel” are included in the Addendum. 
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foreign “Authorized Wine Appellations of Origin,” the Bureau noted that 

Jerusalem is located in Israel.    http://www.ttb.gov/appellation/israel.pdf 

(emphasis added). 

On October 31, 1999, the Treasury Department, through its Press Center, 

published the remarks that then-Treasury Deputy Secretary Stuart E. Eizenstat 

delivered at the Van Leer Institute.  When the ZOA submitted its amicus brief to 

the Supreme Court last August, the Treasury Department’s press release was 

entitled “Treasury Deputy Secretary Stuart E. Eizenstat Remarks at the Van Leer 

Forum Jerusalem, Israel.” See Add. 17 (emphasis added).  

Since August 2011, the Treasury Department’s press release has been 

altered.  The title of the press release no longer refers to “Jerusalem, Israel,” but 

simply to “Jerusalem” only.  See www.treasury.gov/press-center/press-

releases/Pages/ls190.aspx.  However, Mr. Eizenstat’s numerous references to Israel 

in his remarks appear to reflect the then-Treasury Deputy Secretary’s own 

understanding that he is in Jerusalem which is in Israel. 

Two releases issued in 2012 by the Treasury Department specifically refer to 

Jerusalem as part of Israel.  On January 24, 2012, the Treasury Department issued 

a “Daily Treasury Guidance” noting that Deputy Secretary Wolin and Deputy 

Secretary of State Nides would be meeting that morning “in Jerusalem, Israel 

with Stanley Fischer, Governor of the Bank of Israel.”   
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http://www.treasury.gov/press-center/daily-guidance/Pages/01242012.aspx 

(emphasis added). 

On May 2, 2012, the Treasury Department issued a press release announcing 

that “Assistant Secretary for Terrorist Financing Daniel L. Glaser will travel to 

Riyadh, Saudi Arabia; Kuwait City, Kuwait; Doha, Qatar; Tel Aviv and 

Jerusalem, Israel . . . .”  http://www.treasury.gov/press-center/media-

advisories/Pages/05022012.aspx (emphasis added). 

F. The Department of Commerce’s References to “Jerusalem, Israel” 
 

The National Telecommunications and Information Administration (NTA) at 

the U.S. Department of Commerce published the remarks of Lawrence E. 

Strickling, Assistant Secretary of Commerce for Communications and Information, 

which were delivered on October 27, 2010, at the 32nd International Conference of 

Data Protection and Privacy Commissioners.   

http://www.ntia.doc.gov/print/speechtestimony/2010/remarks-assistant-secretary-

strickling-32nd-international-conference-data-prote.  The NTA identified the 

conference as having taken place in “Jerusalem, Israel.”  Id. (emphasis added).     

The International Trade Administration (ITA) in the Commerce Department 

publicized a “Featured Trade Event” on February 20-24, 2011.  

http://trade.gov/publications/ita-newsletter/1110/clean-tech-health-care-

mission.asp.  At the time that the ZOA submitted its amicus brief to the Supreme 
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Court in August 2011, the ITA’s headline about the event described it as a “Clean 

Tech and Health Care Technologies Trade Mission to Israel, Jordan, and the West 

Bank,” taking place in “Amman, Jordan; Eilat, Jerusalem, and Tel Aviv, Israel.”  

See Add. 22 (emphasis added).  In a narrative about the event, the ITA stated that 

the trade mission would be stopping in Amman, Jordan, and “Jerusalem and Tel 

Aviv, Israel . . . .”  Id. (emphasis added). 

Since August 2011, the posting has been altered to undo the ITA’s reference 

to Jerusalem as part of Israel.  All references to “Jerusalem” have been deleted 

from the posting on the Commerce Department’s Web site.  See 

http://trade.gov/publications/ita-newsletter/1110/clean-tech-health-care-

mission.asp. 

G. The U.S. Environmental Protection Agency’s References to 
“Jerusalem, Israel” 
 

Researchers in the Environmental Protection Agency (EPA)’s Office of 

Research and Development attended a meeting of the International 

Neurotoxicology Association, which took place on June 7-12, 2009.  At the time 

that the ZOA filed its amicus brief with the Supreme Court last August, the EPA 

had posted a notice about this meeting on its Web site, identifying the meeting as 

having taken place “in Jerusalem, Israel.”  See Add. 23 (formerly at 

http://www.epa.gov/nheerl/ontheroad/asia/jerusalem_israel.html) (emphasis 

added).  The posting can no longer be found on the EPA’s Web site. 
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H. The Department of State’s References to “Jerusalem, Israel” 
 

The State Department has routinely referred to Jerusalem as part of the State 

of Israel.  Several examples were cited in the ZOA’s amicus brief to the Supreme 

Court last August.  But since the filing of the brief, some of these references have 

been altered so that what once read as “Jerusalem, Israel” now says “Jerusalem” 

only, with the references to “Israel” deleted.     

For example, in December 2003, the State Department‘s Bureau of Resource 

Management issued a FY 2003 Performance and Accountability Report.  The 

report sets forth “Department of State Locations” around the world, including 

American Embassies, the Consulates General and the Consulates.  At the time that 

the ZOA filed its amicus brief with the Supreme Court, the State Department had 

identified in this report a Consulate General location in “Jerusalem, Israel.”  See 

Add. 24 (emphasis added).  Likewise, in its report for Fiscal Year 2002, the State 

Department’s Bureau of Resource Management identified one of the Consulates 

General as being located in “Jerusalem, Israel.”  See Add. 31 (emphasis added). 

Since the ZOA filed its brief with the Supreme Court, the State Department 

has altered the reports’ references to “Jerusalem, Israel.”  Both reports now 

identify the Consulates General as being located in “Jerusalem”; the references to 

“Israel” have been removed.  See 
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http://www.state.gov/s/d/rm/rls/perfrpt/2003/html/29446.htm; 

http://www.state.gov/s/d/rm/rls/perfrpt/2002/html/19200.htm. 

Similar alterations were made to another document – “Country Reports on 

Terrorism 2009” – issued by the State Department’s Office of the Coordinator for 

Counterterrorism on August 5, 2010.  As the ZOA pointed out in its amicus brief to 

the Supreme Court last August, when the State Department described in this 

document the activities of Hamas, a U.S. government-designated foreign terrorist 

organization, it noted that Hamas had claimed responsibility for driving a vehicle 

into a crowd “in Jerusalem, Israel . . . .”  See Add. 36, p. 13 (emphasis added).2 

Since the ZOA filed its amicus brief, the report has been altered.  Hamas’ 

terrorist act is described by the State Department as having occurred in 

“Jerusalem”; the reference to “Israel” has been expunged.  

http://www.state.gov/j/ct/rls/crt/2009/140900.htm. 

A table (Table XIX) published by the State Department, entitled 

“Nonimmigrant Visas Issued by Issuing Office (Including Border Crossing Cards) 

Fiscal Years 1992-2010,” was similarly altered.  The table, as the ZOA noted in its 

amicus brief to the Supreme Court, identified the location of one of the issuing 

offices in “Israel, Jerusalem.”  See Add. 51 (emphasis added).  Now the table 

                                                            
2 Due to the length of the report, only the first 15 pages are included in the 
Addendum.   
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refers only to “Jerusalem.”  “Israel” has been removed from the table.  See 

http://www.travel.state.gov/pdf/MultiYearTableXIX.pdf. 

Nevertheless, numerous references by the State Department to “Jerusalem, 

Israel” still remain on the Department’s Web site.  For example, the May 1999 

issue of State Magazine, a State Department publication, identifies that certain J. 

Kirby Simon Trust Projects (named in memory of an officer in the Foreign 

Service) included projects in “Tel Aviv and Jerusalem, Israel.”  

http://www.state.gov/documents/organization/191089.pdf p. 35. 

In addition, on July 22, 2002, the Federal Register posted the State 

Department’s list of gifts made to federal employees from foreign government 

sources which were reported to the employing agencies in 2001.  Among the gifts 

listed by the State Department was a framed photograph of “then-Governor Bush 

at the Western Wall in Jerusalem, Israel.”   

http://www.state.gov/documents/organization/120688.pdf p. 47964  

(emphasis added). 

More recently, in September 2011, the Director of the State Department’s 

Employee Consultation Service prepared a presentation on “Supporting Employees 

and Families,” to help federal employees overseas navigate the system for special 

needs education for their children.   

http://www.state.gov/documents/organization/172761.pdf.  In noting the “numbers 
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of NEA special needs children by country,” the Director of this State Department 

Service noted 24 NEA special needs children in “Jerusalem, Israel.”  Id. 

(emphasis added). 

The State Department has also posted a document on its Web site entitled 

“Embassy Security, Construction, and Maintenance,” which was issued in 2012.  

The document discusses the activities of the Bureau of Overseas Buildings 

Operations, which “is responsible for providing U.S. Diplomatic and Consular 

missions overseas with secure, safe and functional facilities to assist them in 

achieving the foreign policy objectives of the United States.”    

http://www.state.gov/documents/organization/181119.pdf p. 467.  The document 

lists 88 new facilities completely constructed since 2001, including a facility in 

“Jerusalem, Israel.”  Id. p. 469 (emphasis added).  

The State Department posted on its Web site the remarks that Secretary of 

State Hillary Rodham Clinton delivered with Israeli Prime Minister Ehud Olmert 

on March 3, 2009.  http://www.state.gov/secretary/rm/2009a/03/119965.htm.  The 

State Department indicated in the posting that the remarks were delivered in 

Jerusalem.  Toward the end of her remarks, Secretary of State Clinton is quoted as 

stating, “I am very grateful, once again, to be here in Israel . . .” (emphasis 

added), thus apparently reflecting the Secretary of State’s own understanding that 

Jerusalem is part of the State of Israel. 
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There have been instances where the State Department has actually enforced 

the Statute.  In one such case, the State Department issued a passport in February 

2010 to an American citizen born in Jerusalem.  (His city of birth is reflected on 

his Canadian passport.)  On the U.S. passport, the State Department identified this 

citizen’s birthplace as “Israel.” See Add. 68 (some personally identifiable 

information has been redacted). 

In another case, when an American citizen obtained a passport in September 

1999, “Jerusalem” was listed as her birthplace.  When she renewed her passport in 

June 2009, the State Department listed her birthplace as “Israel.”  See Add. 69 

(some personally identifiable information has been redacted).   The State 

Department’s enforcement of the Statute – as well as the many references in State 

Department documents to “Jerusalem, Israel” – has had no discernible impact on 

any of the President’s powers under the Constitution.   

In yet another case, the State Department issued a Report of Birth Abroad on 

March 16, 1972, reflecting that an American citizen was born at “Shaarei Zedek 

Hospital, Jerusalem.”  The citizen’s current passport, issued on January 4, 2008, 

lists his birthplace as “Israel.”  See Add. 70 (some personally identifiable 

information has been redacted).  

In these three cases – and the ZOA would respectfully suggest that there are 

likely others – the State Department actually enforced the Statute and listed 
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“Israel” as the U.S. citizens’ birthplace on their passports.  There has been no 

evident impact on the President’s powers as the result of these listings.   

I. The Executive Office of the President’s References to “Jerusalem, 
Israel” 
 

Even the Executive Office of the President has referred to Jerusalem as part 

of the State of Israel.  As the ZOA wrote in its amicus brief to the Supreme Court 

last August, the White House posted six photos from the 2010 trip that Vice 

President Joe Biden and his wife, Dr. Jill Biden, made to the Middle East.  Each 

photo was specifically identified as an “Official White House Photo.”  The White 

House described several of these photos as depicting events in “Jerusalem, Israel.”  

For example, one photo included this caption:  “Vice President Joe Biden 

laughs with Israeli President Shimon Peres in Jerusalem, Israel, March 9, 2010.”  

See Add. 72 (emphasis added).3  After the ZOA filed its brief with the Supreme 

Court, the White House altered the captions of these photos posted on its Web site.  

See Adam Kredo, Solving the White House Photo Mystery Over “Jerusalem, 

Israel,” Aug. 16, 2011, http://www.jta.org/news/article-

print/2011/08/16/3089002/solving-the-white-house-photo-mystery-over-jerusalem-

israel?TB_iframe=true&width=750&height=500. 

                                                            
3 This is a screen shot of the photo that was on the White House Web site, posted 
by the Weekly Standard on August 9, 2011, at 
http://www.weeklystandard.com/blogs/what-nation-does-state-department-think-
jerusalem_588117.html. 
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Now these photos on the White House Web site say “Jerusalem” only; the 

references to “Israel” have been deleted.  See http://www.whitehouse.gov/photos-

and-video/photogallery/vice-president-and-dr-biden-middle-east. 

The White House has not, however, completely scrubbed its Web site of all 

“Jerusalem, Israel” references.  In a posting about the Peace Corps and so-called 

“Champions of Change,” the White House described the activities of one Peace 

Corps volunteer, including that her “first foreign service assignment will be in 

Jerusalem, Israel beginning August 2011.”  

http://www.whitehouse.gov/champions/peace-corps/adrienne-fagler  

(emphasis added).  

All of the examples described above show that for years, departments and 

agencies throughout the Executive branch of the government have regularly 

referred to Jerusalem as part of the State of Israel, without any evident impact on 

the President’s powers under the Constitution.  The State Department has 

frequently referred to Jerusalem as part of Israel.  Even the White House has done 

so.  Efforts to rewrite history by erasing the “Jerusalem, Israel” references from 

government documents do not change the fact that there was no discernible impact 

on the President’s powers when these documents referred to Jerusalem as part of 

the State of Israel.  There would likewise be no infringement on presidential 
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powers if American citizens born in Jerusalem were permitted to have “Israel” 

listed as their birthplace on their passports, in accordance with the Statute.   

The government has contended that enforcing the Statute would have 

harmful consequences to American foreign policy, because it would send the 

message to the Palestinian Arabs that U.S. policy regarding Jerusalem has 

changed.  See Brief for the Appellant pp.  49-51.  But the fact that no Palestinian or 

Arab interest group has ever filed an amicus brief in this case opposing the 

Statute’s enforcement highlights that the government’s claim lacks merit.  

Enforcing the Statute would simply vindicate the right of Menachem Binyamin 

Zivotofsky and other Jerusalem-born Americans to choose to have “Israel” 

recorded as their birthplace on their passports.    

II. Birthplace Listings on the Passports of Americans Born Abroad 
     Do Not Always Reflect A Country’s U.S.-Recognized Sovereignty Over   
     an Area, and May Even Ignore Such Sovereignty to Accommodate     
     Passport Applicants’ Personal Preferences 

 
The State Department would have this Court believe that American citizens 

born in Jerusalem cannot have “Israel” recorded as their birthplace on their 

passports because the United States has not officially recognized Jerusalem as part 

of the State of Israel.  But what the U.S. government has or has not officially 

recognized does not always govern what gets recorded.  The State Department will 

sometimes defer to the personal preferences of American citizens – even to the 

point of ignoring a country’s sovereignty over the area of the citizens’ birthplace – 



 24

when recording their birthplace on their passports.  Indeed, this has been the State 

Department’s policy and practice with regard to American citizens born in the 

U.S.-recognized sovereign State of Israel who do not want to be identified with 

Israel.   

The State Department’s policies and practices for issuing passports are set 

forth in its Foreign Affairs Manual.  See U.S. Department of State Foreign Affairs 

Manual, 7 FAM 1300 (Passport Services), available at 

http://www.state.gov/m/a/dir/regs/fam/07fam/c22714.htm.4  According to the 

Manual, the State Department’s “general rule” is that “the country that currently 

has sovereignty over the actual place of birth should be listed as the place of birth, 

regardless of when the birth occurred.”  7 FAM 1330 App. D (b). 

Yet the State Department will ignore this rule when it comes to Israel.  If 

passport applicants were born before 1948, in an area that is presently and 

indisputably recognized by the U.S. government as under Israeli sovereignty (not 

including Jerusalem and certain other areas), then the State Department will not 

require them to list “Israel” as their birthplace on their passports if they object to 

that designation.  They may have “Palestine” listed as their birthplace instead (7 

FAM 1360 App. D(g)) – even though “Palestine” is not and never has been a 

                                                            
4 A different version of the Foreign Affairs Manual existed at the time that 
Zivotofsky filed suit, but the policies and practices discussed in this brief have not 
changed.   
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sovereign nation, and even though there is no question that the United States 

recognizes the area of the applicants’ birthplace as under the present sovereignty of 

Israel. 

 The State Department will also ignore Israel’s status as a sovereign nation 

when it comes to passport applicants born in Israel after 1948.  Even if these 

passport applicants were born in an area that the U.S. government recognizes as 

part of the sovereign state of Israel (such as Tel Aviv or Haifa), they are not 

required to have “Israel” listed on their passports if they object to it.  Id.  The State 

Department will honor their preferences and permit them to have their city or town 

recorded as their birthplace instead.  Id. 

 But when American citizens born in Jerusalem want to identify with Israel 

by listing Israel as their birthplace – which is their legal right under the Statute – 

the State Department will not honor these preferences and accommodate their 

request.  Incongruously – and to the ZOA, offensively –the State Department 

insists that in that situation, foreign sovereignty considerations must govern.  

 Plainly, it is not that the State Department cannot record “Israel” as the 

birthplace on the passports of American citizens born in Jerusalem. The State 

Department has simply chosen not to, without any showing that this particular 

designation – unlike all the other “Jerusalem, Israel” designations by the various 
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departments and agencies in the Executive – would actually impermissibly 

interfere with a presidential power under the Constitution.  

The State Department’s arbitrary and irrational decision should not be 

allowed to stand.  The right afforded to American citizens born in Jerusalem to 

have “Israel” recorded as their birthplace on their passports – clearly mandated by 

Congress and signed into law by the President – should be upheld and enforced.  

CONCLUSION 

 For the foregoing reasons, the ZOA respectfully requests that the Court 

determine that the Statute does not impermissibly infringe on the President’s 

powers under the Constitution, and that the Statute, clearly written, duly enacted 

and signed into law by the President, should be enforced. 

Respectfully submitted, 
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